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INVITATION TO COMMENT ON POSSIBLE REMEDIES
1. On 15 December 2011 the Cooperation and Competition Panel (CCP) published its advice in
relation to the merger of Bart’s and The London NHS Trust (Bart’s and The London), Newham
University Hospital NHS Trust (Newham Trust) and Whipps Cross University Hospital NHS Trust
(Whipps Cross Trust).1
2. The CCP concluded that the merger is likely to adversely impact routine elective and nonelective services (with the exception of ophthalmology) provided from the Newham hospital
site.
3. In January 2012 the CCP will provide its recommendations to the Secretary of State for Health in
relation to the merger. The Secretary of State for Health will decide whether or not to accept the
CCP’s recommendations and what action, if any, is required as a result. For the avoidance of
doubt, the CCP’s advice on remedies is not binding on the Department of Health.
4. Before providing its recommendations to the Secretary of State for Health, the CCP is consulting
on how the adverse effects on patients and taxpayers arising from the merger might best be
remedied. The CCP invites views on whether the remedies set out below might be effective,
either alone or in combination, in remedying the material adverse effects on patients and
taxpayers it has indentified in its published advice to the Secretary of State for Health.
POSSIBLE REMEDIES
5. We have set out below a number of possible remedies. We are considering whether these are
likely to address the adverse effects (i.e. material costs to patients and taxpayers) that we have
identified in our published advice on the merger. The CCP is, at this stage, interested in
submissions on the suggestions below before it makes its recommendation to the Secretary of
State for Health.
6. The CCP invites views on whether these proposals below are likely to be effective at remedying
the adverse effect on patients and taxpayers that was identified in its published advice on the
merger. For the purpose of this consultation we have grouped together those remedies that
seek to address the material cost that has been identified for routine elective services and
routine non-elective services.
7. In general, the CCP considers that remedies that will redress the structural change of a proposed
merger (i.e. two fewer hospitals will exist following the merger) are more effective than
assurances or commitments by the merging parties to agree to achieve certain standards,
although the CCP is very interested to receive any submissions on that particular point.
8. In respect of non-elective services:
i.
the merged organisation:
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ii.

Agrees a level of capital spend on the Newham hospital site to ensure that facilities
are adequately maintained and that necessary investments in equipment and estate
continue to be made;
Specifies and operates to certain staffing levels and skill mix required to provide a
high standard of care, for example on consultant-delivered services or out of hours
cover;
Commits to agreed hours of operation for specified services, including set minimum
numbers of outpatient slots;
Commits to achieve certain national performance indexes of quality (for example
waiting times in A&E, MRSA infection rates) at a site specific level;
Provides staff and patient feedback to commissioners;
Agrees to commissioners undertaking periodic quality visits and specifying any
necessary improvements;
Agrees to restrictions on changes to patient case-mix to prevent reductions in the
range of procedures and treatments routinely provided at the Newham hospital site;
Other outcome based measures.
In relation to each of these commitments it would be necessary to put in place a set of
arrangements for setting and reviewing the appropriate level of each outcome measure,
as well as sufficient monitoring to ensure compliance. We are therefore interested in
submissions on the cost and the practicality of such arrangements.

9. In respect of elective services:
i.
East London and the City and Outer North East London commissioners retender selected
services on the Newham hospital site and the merged organisation provides fair and
reasonable access to third parties should they win tenders to provide these services; and
/ or
ii.
East London and the City and Outer North East London commissioners retender services
on the Newham hospital site that breach an agreed threshold of service quality and
where this occurs the merged organisation provides fair and reasonable access to third
parties should they win tenders to provide these services; and / or
iii.
The Gateway Surgical Centre is excluded from the merger transaction. In this scenario
the Gateway Surgical Centre may need to be merged, franchised or in some other way
associated with another organisation as it may not be able to efficiently operate as a
standalone organisation.
10. In respect of non-elective and elective services:
i.
Newham Trust is excluded from the three-way transaction with Whipps Cross Trust and
Bart’s and The London proceeding with a merger. In this scenario Newham Trust may
need an alternative merger partner in order to advance towards achieving NHS
foundation trust status (see paragraph 45 of the report for our conclusion on the likely
counterfactual to this merger). We are therefore interested in submissions that identify
potential alternative merger partners (and whether these potential alternative mergers
would require the same level of financial support as has been agreed under the
proposed merger).
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OTHER MEASURES
11. The CCP will also consider any other practicable remedies that might be proposed and that
might be expected to address the expected adverse effects on patients and taxpayers.
COST OF REMEDIES AND PROPORTIONALITY
12. The CCP will recommend remedies that are effective in addressing the material adverse effect of
the merger while safeguarding any relevant benefits. When deciding on an appropriate remedy,
the CCP will have regard to its effectiveness, the associated cost and the principle of
proportionality. The CCP invites views on the costs and proportionality of remedies.
13. Responses must be submitted in writing to: cases@ccpanel.gsi.gov.uk by 6 January 2012.
Unfortunately we cannot guarantee that submissions received after the deadline will be
considered. If you have any questions in connection with this matter please email your query to:
cases@ccpanel.gsi.gov.uk or contact us on 020 7270 4608.
Cooperation and Competition Panel
15 December 2011
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